United States Court of Appeals 


for the Second Circuit 


APPELLANT’S 
BRIEF 


15 7226 


UNITED STATES COURT OF APPEALS 
FOR THE SECOM™ CIRCUIT 


No. 75-7226 


MAY 30 1975 


7 
% 


i , 
¥* sea 
WHEL FUSARO, 
ep apanngysrem 


PETER V. KEILEY, 
Plaintiff-Appellant, 
-against- 

ELBERT HINKSON, etc., et al., 


Defendants-Appellees 


On Appeal from the United States District Court 
for the Southern District of New York 


BRIEF FOR PLAINTIFF-APPELLANT 


CARL E. PERSON & WALTER C. REID 
Attorneys for Plaintiff 
c/o Carl E. Person 
132 Nassau Street 
New York, New York 10038 
(212) 349-4616 


CITATIONS 2 ee 6 ££ 62.0 8 + ee 2 OO SO CO Sh US OR OU UmS.UO! OO 


STATEMENT OF THE ISSUES PRESENTED . . « 2 © © © © @ « « 


STATEMENT OF THE CASE . - ee ec cece ec ecco e cee eo 


ee PCI EAE so Ske See oe Se oe Soleo 


Determination of the District Court ....... 


ARGUMENT 


2 eS: 8 2 1 COs eo SO 8 wD ot* 68 © + &€ ¢ & oo © 


THE COURT BELOW ERRED BY NOT REQUESTING 

THE CONVENING OF A THREE-JUDGE COURT, AND 

BY GRANTING DEFENDANTS' MOTION TO 

DISMISS AND OTHER RELIEF . . . 2 « 2 © © ee © 8 


I. 


Ets 


tI. 


CONCLUSION 


CONVENING OF A THREE-JUDGE COURT SHOULD 
HAVE BEEN REQUESTED BY THE DISTRICT COURT 
BELOW UNDER HAGANS V. LAVINE (SUPREME 
Ga, TITRA) oo 6 oe ow Se 8 eee ee 8 8 


THE PARKING VIOLATIONS BUREAU IS AN 

ILLEGAL COURT AND VIOLATES THE DOCTRINE 

OF SEPARATION OF POWERS ‘AND THE DUE PROCESS 
CLAUSE OF THE 14TH AMENDMENT; IS REPUGNANT 
TO THE FULL FAITH AND CREDIT CLAUSE; AND 

IS A BURDEN ON INTERSTATE COMMERCE . . .. 


THE SYSTEMATIC FAILURE BY THE PVs TO EXTER 
DEFAULT JUDGMENTS IN CONFORMITY WITH THE 
CPLR IS IN ITSELF A MASSIVE DENIAL OF DUE 
SEO. + 6 bee O00 & 4 Ble le eee 


USING A POLICE POWER TO RAISE SUBSTANTIAL 
REVENUES Is A DENIAL OF DUE PROCESS UNDER 
THE ‘TH AMENDMENT * . . . . . . . . ad . >. . 


THE =. -PPED-UP PENALTIES FOR DELAYED PAYMENT 
OF TRAFFIC TICKETS IS A DENIAL OF EQUAL 
PROTECTION AND DUE PROCESS; AND IS THE 
IMPOSITION OF EXCESSIVE FINES ....+-«- 


ASSESSMENT OF "PENALTIES" IN AN A’OUNT AND 
AS TO OFFENSES OR INFRACTIONS TO BE 

DETERMINED BY THE PARKING VIOLATIONS BUREAU 
WITHOUT CRITERIA FROM THE LEGISLATURE IS AN 
UNOONSTITUTIONAL DELEGATION OF LEGISLATIVE 
ROTHMORTTY «ccc eee eee eee ee ees 


a ee ee oe ee i er ee Te a eo a ee ee ee ee ee a ee ee 


STATUTORY APPENDIX . . . . ° ° . . o ° . . eo ° . . . s. 


~ 


Tf 


.. os 


11 


11 


14 


16 


20 


24 


26 


30 
33 


1a 


CT TATIONS 


Cases: 


American Cyanamid Co. v. FIC, 363 F.2d 


757 (6th Cir. 1966) 


Automobile Club of Missouri v. St. Louis, 
334 S.W.2d 355, 83 A.L.R.2d 612 (Mo. 
Sup. Ct., Div. 2, 1960) a4) Zar 3 


Beckler Produce Company, Appt. v. American 
Railway Express Company, 156 Ark. 296, 
246 S.W. 1, 26 A.L.R. 1197 (1922) 


er v. City and County of Denver, 350 
Pac.2d 192 (Colo. 1960) 


Frausto v. Brownell, 140 F. Supp. 660 
(S.D. Cal. 1956) 


Freidus, Matter of v. Leary, 66 Misc.2d 
70 (Spec. Term, N.Y.Co. 1971), reversed 


on other grounds, 38 A.D.2d 919 (1972), 
aff'd, 32 N.Y.2d 369 (1973) 


Green v. Board of Elections of City of 
New York, 350 F.2d 445 (2nd Cir. 1967) 


Hagans v. Lavine, etc., 415 U.S. 528 
974) 


Long v. Macduff, 284 App. Div. 61, 131 
N.¥.S.2d 718 (Sup. Ct. 1954) 


Marder v. Massachusetts, 377 U.S. 407 
CIS? keene 


Nieves v. Oswald, 447 F.2d 1109 (2nd Cir. 
ISTE) Shsseks cuadaeanbone ° 


NLRB v. Phelps, 136 F.2d 562 (Sth Cir. 
TAD): Sensvces eecccccccccce ecceccee cece 


Panama Refining Co. v. Ryan, 293 U.S. 388, 
~ 79 L.Ed. 446 -(1935) 


People v. Carter, 325 N.Y.S.2d 772 
(Oneida County Ct. 1971) ...ccecccccece 


People v. Grant, 242 App. Div. (3rd Dept. 
1934) 


Richardson, Matter of, 247 N.Y. 401 (1928) 


ii 


Cases (continued) : 


Seergy v. Kings County Republican 
County Committee, 459 F.2d 308 
(2nd Cir. 1972) 


eee w eee eese ee er ee eee eneeeee 


46 Ok. Cr. 233, 287 


State v. Johnsey, 
Pac. 729 (1930) 


164 S.E.2d 


eoereee eee eee ee ewneeseianeeee 


~ State ex rel. Lanier v. Vines, 
161 (N.C. 1968) 


Sturges & Burn Mfg. Co. v. Pastel, 301 Ill. 
(1921) 


253, 133 N.E. 762 


Taylor v. New York City Transit Authority, 
309 F.2d 785 (E.D.N.Y. 1970) 


eoeereeeeeeeeesneee 


ereereeeeeeeee 


Tumey v. Ohio, 273 U.S. 510 (1927) ..scceves 
United States v. Brand Jewelers, Inc., 318 
Fe Cees Taos: (hc Np (STOP panos cecawsen 
Ward v. Village of Monroeville 
~ 57 (1972) 


e, 409 U.S. 


eevee es ar eee ere eee eeeseeeseseeeses 


- Wong Wing Wing v. United States 
237 (18! (1896) 


163 U.S. 228, 


eevee eeeeeeeeeeeeeeeeseeseeevuese 


United States Constitution: 
Art. 1, § 8, Cl. 3, Requlation of commerce 
Art. 4, § 1, Pull Faith and Credit Clause 

Amend. 8, Excessive Fines 


eeeeoeeeeetcereeees 


Amend. 14, § 1, 


eeereeeene 


Amend. 14, § 1, Equal Protection Clause .... 


Doctrine of Seperation of Powers 


Unconstitutional Delesation of 
. Legislative Authority 


Statutes and Rules: 
pie 28 U.S.C. § 2281 


20 WUsBil.. § APG8 vo sccesecsvavace eee ccccccce 


iii 


1, 8, 12, 


16, 17 


1, 2, 13, 16, 17, 20, 24, 
25, 26, 29, 31, 32 


1, 13, 26, 27, 28, 29 


7, 16, 17, 20 


30, 31; 32 


11, 12, 14 


Statutes and Rules (continued): 


New York Vehicle and Traffic Law ........ “5 


New York City Administrative Code, 
TARGA OE Cee 60 iccddscccenceccecss 


Rules of the Civil Court of the 
Caer OE Te 0 oo as bs scdcseenssen pees 


Other Authorities: 


“Administrative Adjudication of Traffic 
Violations Confronts the Doctrine of 
Separation of Powers", 49 Tulane L. 

Wy. SE CIGTA) necsosdsveees Ped dee eens wae 


"Mmicipal Corporations: Validity of 
Greater Fine than Minimm for Failure 

to Respond Promptly to Traffic Tickets", 

FO: Shs SE SD CUDET Nid eked obacasenscs 


"Unburdeiing the Criminal Courts? New 
York City's Parking Violations Bureau", 
7 Col. J. of Law & Soc. Probs 447 
SPOT 20s TREO) Sawn cieeus evade neescus 


Weinstein, Korn & Miller .......ccccccccce Ane 


Page 


4, 2, 7, 19%, 14, 20, 23, 
26, 27, 28, 29, 30, 32 


1, 2, 7, 1, 4, 20, 21, 2 
26, 27, 28, 29, 30, 32 

12 

12 


Vo 95 20, 21, 22, 23 


20, 23, 24 


17, 25 


27 


18 


20, 21, 22, 23 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT? 


No. 75-7226 
PETER V. KEILEY, 
Plaintiff-Appellant, 
-against- 
ELBERT HINKSON, etc., et al., 


Defendants—Appellees. 


PLAINTIFF-APPELLANT'S BRIEF 


STATEMENT OF TIE ISSUES PRESENTED 


1. Was the plaintiff entitled, on his demand, to the convening 
of a three-judge court, to determine the conscitutionality of § 242 and 
other sections of the New York Vehicle and Traffic Law and § 883a-7.0 and 
other sections of Title A of Chapter 40 of the New York City Administrative 
Code? 

2. Is the issue of whether an administrative agency may render 
and enforce its own judgments a substantial issue under the Due Process 
Clause of the 14th Amendment or the Full Faith and Credit Clause of the 
United States Constitution? 

3. Is the issue of whether the stepped-up penalties assessed 
against a car owner for delayed payment of a traffic ticket a substantial 


issue under the Equal Protection Clause or Due Process Clause of the 14th 


Amendment to the Urited States Constitution? 


Pisce Voce 


4. Is the issue of whether a state or local government may 
raise substantial revenues (after related expenses) under a police power 
a substantial issue under the Due Process Clause of the 14th Amendment to 
the United States Constitution? 

5. Should the District Court Judge have rendered a summary 


judgment in favor of the defendants? 


STATEMENT OF THE CASE 


This is an appeal from an order denying the motion of plaintiff- 
appellant, Peter V. Keiley (hereinafter sometimes called the "plaintiff") 
for the convening of a three-judge court to determine the constitutionality 
of the two statutes establishing the New York City Parking ‘’iolations 
Bureau ("PVB") and granting defendants' cross-motion to dismiss (which the 
court below treated as a motion for summary judoment). 

Plaintiff is an investigator presently and for the last 13 years 
employe: by a major corporation (122).* He is a Marine Corps veteran of 
the Korean War, having served as a sergeant (17 months in a combat zone) 
and is married and has six children and owns his own home in Queens (123). 
Although he has received parking tickets from time to time, he has always 
been prepared to pay all parking tickets not previously paid by him (122). 

On February 28, 1972, when plaintiff paid $525 to renew his motor 
vehicle registration, he was advised by the New York State Department of 
Motor Vehicles that there were no other parking tickets outstanding against 


him (123). Yet, only a few months later, plaintiff was contacted by a City 


* Numbers in parentheses refer to pages in the Appendix, 
unless otherwise indicated. 


Marshal who advised plaintiff that an execution had been issued against 
plaintiff's property (83) and demanded an additional $470 from plaintiff 
(123). Plaintiff was supplied with a computer print-out dated only three 
weeks after plaintiff's payment of the $525 (123). When plaintiff asked 
the Marshal's office whether the sum demanded represented any part of the 
tickets plaintiff had already paid, he was advised that the Marshal was 
not interested in prior payments and that the $470 now being demanded 
(plus costs) constituted "judgments" in favor of the PVB then on file in 
the Civil Court, New York County, and that these "judgments" would have 
to be immediately satisfied (123). Acting on this information, plaintiff 
visited the Civil Court, New York County, but after investigation could 
find no judgments entered against him in that Court. Plaintiff returned 
to the Marshal's office the following day and told that office of his 
efforts and of his failure to find any judgments entered against him (123). 
Even though he was so advised, the Marshal nonetheless persisted that if 
plaintiff did not pay the "judgments", the Marshal would levy against 
plaintiff's property (123). Having no alternative but to comply, the 
plaintiff thereupon made arrangements to pay the $470 (plus costs) over 
a period of time (124). In fact, on two occasions when plaintiff 
faltered in his scheduled payments, the Marshal issued an official notice 
and demand in the name of the Civil Court that, unless plaintiff made 
further payment, his personal property (i.e., automobile, television set, 
electric appliances) would be sold and his salary garnisheed (84). It 
was only on February 5, 1974 that plaintiff finally was able to finish 


paying off the alleged Civil Court "judgments" in the total amount of 


$548.50, including the Marshal's fees (124). 


During the interim, however, in January, 1973, plaintiff was 
again informed by the New York State Department of Motor Vehicles that his 
motor vehicle registration would not be renewed unless certain outstanding 
parking tickets were paid (124). Upon receipt of this information, 
plaintiff visited the PVB where he was presented with still another 
computer print-out, dated December 20, 1972, which allegedly detailed 
plaintiff's then outstanding parking tickets (124). When plaintiff 
examined the print-out, he discovered that some of the parking tickets 
listed thereon had either already been paid by him or were in the process 
of being paid to the Marshal (124). When he apprised the PVB of this 
discrepancy, he was simply told that he would still have to pay the full 
amount, after which plaintiff c.uld request, in writing, an "appeal" - 


to the PVB (124). 


On February 5, 1974, plaintiff received what purported to be a 
"satisfaction" for payment of the $470 in "judgments" entered against him. 
This "satisfaction" was given to plaintiff only after plaintiff insisted 
upon it and consisted of a photocopy of a computer print-out stamped 
"Returned Fully Satisfied, 2/5/74 Bruce Kemp, Marshal, City of New York" 
(124). A few months after receiving this satisfaction, plaintiff was 
contacted by the American Credit Bureau which advised the plaintiff that 
the PVB had now obtained $1,980 in "judgments" again. - him (125). When 
plaintiff explained to the credit agency that he thought he had already 
paid some of the alleged judgments and had a "satisfaction" to prove it, 
plaintiff was told that despite his belief, plaintiff would still be required 


to pay the full amount of the "judqments"” although, upon doing so, he would 


then be permitted to appeal in writing to the PVB (i.e., for a possible 
refund) (125). When plaintiff once again inquired where the alleged 
judgments against him were entered, he was told they were on file in 
Civil Court, New York County (125). Accordingly, plaintiff once again 
visited the Clerk's office of the Civil Court, New York County, where he 
was again informed that all judgments entered in the Civil Court have! an 
index number and that, absent such a number, it would be difficult, if 
not impossible, to determine if in fact judgments had been entered against 
plaintiff. Plaintiff also personally checked the alphabetical judgment 
records of the Civil Court from A to Z but was still unable to tind any 


judgments against nim (80). 


Since January, 1973, the plaintiff visited the offices of the 
PVB on at least five occasions where he spent on the averaqe two or three 
hours in an attempt to obtain information about these alleged judgments 
(80). On two occasions, he waited from 7:00 A.M. until 9:00 A.M. in order 
to be give. an interview (80). During this time, plaintiff also visited 
the County Clerk's office in Queens County and the County Clerk's office 
in Kings County but failed to find any judgments entered against him by 
the PVB (80). In addition, plaintiff visited the main headquarters of 
the PVB at 475 Park Avenue South and was merely told to repeat his prior 
efforts. When plaintiff demanded a copy of the summonses allegedly issued 
to him, this information was refused and plaintiff was merely given still 


another computer print-out (81). 


In total frustration, plaintiff contacted a friend and attorney, 


who advised plaintiff to bring on an order to show cause and to appear 


pro se in Civil Court, New York County, in order to vacate the alleged 


| judgments against him (81). Thereafter, with the help of the same attorney, 

the necessary papers were prepared and on September 23, 1974 plaintiff 

| visited the Office of the Clerk of the Civil Court in order to have the order 

| to show cause signed. After one of the clerks read the papers, he in tum 

| called the Chief Clerk to the desk who, after making several telephone calls, 
informed plaintiff that the Court would not accept plaintiff's request for 

| an order to show cause because Supreme Court Justice Edward Thompson, the 
Administrative Judge of the Civil Court, had, in a directive to all judges 


and clerks of the Civil Court, ordered that all requests for judicial 


directive, which was shown to plaintiff, provides in pertinent part as 


| relief against the PVB be referred back to the PVB (82). Judge Thompson's 
| follows: 

“Orders to show cause concerning any judgment 

sought or obtained by the Parking Violations 

Bureau (PVB) shall not be signed. This Court 

does not possess the underlying records of the 

PVB, and therefore is not in a position to 

judge the truth or falsity of the averments 

made in the moving papers." 


zxek 


"Do not be misled by the fact th:.t the papers 
presented to you may recite that the PVB 
judgment in question was or will be entered 
in the Civil Court. Such entry is pro forma 

and only designed to allow levy and execution 
( by City Marshals and for no other purpose. 
As such they are not judgments of this Court. (153). * 

| 
: 


* Parenthetically, as amazing as this memorandum would seem to be, it also 
appears to be totally at odds with the official certification of the Clerk of 
the Civil Court, Mr. Phoenix Ingraham, who states flatly that the alpha- 
betical judgment register containing the 500,0°9 liens that were filed in 
the County Clerk's Office by defendant itinkso:. (as noted infra) represents 
correct transcripts fiom the "docket of judgments" in Mr. Ingraham's 

office (154). 


The Action Below 

Since his access to the State courts was thus effectively barred, 
plaintiff had no option but to commence an action in the District Court 
below, charging that the "judgments" allegedly entered against him by the 
PVB were illegal and unenforceable because they were "rendered" by an 
ur sonstitutional court, that is, the PVB, which administrative agency had 
been clearly designed in major part for revenue purposes and which was 
hiding behind the facade of a constitutional court (i.e., the Civil Court) 


and issuir.+ process in the name of that same court (150). 


Plaintiff further charged that the PVB constitutionally could not 
be given "judicial" power under the constitutional doctrine of separation 
of powers to "render" a default judgment within the applicable two-year 
Statutory period prescribed by the statutes in question; and that in any 
event such "judgments" were pr cedurally unenforceable because not in 
conformity with provisions of the CPLR applicable to civil judgments 


entered in the Civil Court. 


Plaintiff's action was commenced on November 19, 1974. A week 
later, before defendants submitted any papers in Opposition to the action, 


City Councilman Matthew Troy, Chairman of the City's Finance Committee, 


proposed an amnesty on unpaid parking (stepped-un) penalties (as distinguished 


from the basic parking fines) to encourage motorists to pay the basic fines 
yet unpaid, thereby providing New York City with much-needed funds for the 
City's much-publicized budget gap (43). A week later, Mayor Beame rejected 


Councilman Trsy's proposal (45), noting that $177 million was due on 


outstanding summonses, of which $102 million represented delinquency penalties 


(i.e., stepp .-up penalties) over and above the amount of the basic fines; 
that $30 million more represented summonses issued against rental cars, 
official governmental cars and others, leaving a revenue source of only $45 
million (45). Shortly after that, on December 13, 1974, the PVB docketed 
500,000 of its “judgments” as liens in the New York County Clerk's office 
(47) with the announced intention of preventing owners of real property 
from selling or mortaaging their homes (46). ‘The PVB has heen working with 
officials in the states of New Jersey and Connecticut to obtain an 
identification of the 60,000 m'..ists from these two states who have 
unpaid "judgments", raising substantial issues under the Full Faith and 


Credit Clause of the United States Constitution (52-3, 102) 


The amount of the stepped-up penalty is $25 at a maximm, on 
unpaid tickets having basic fines ranging from $10-25 (71, 77). and the 
maximum stepped-up penalty is assessed in less than 3 months from the 
issuance of the. tmons (77, 12th entry). A $25 stepped-up penalty within 
3 months on a $10 basic fine is a penalty assessed at the rate of no less 


than 1,000%, which is far in excess of an 8% novmal rate of interest. 


Motions Below 
On November 26, 1974, plaintiff moved for the convening of a 
three-judge court (18). Defendants cross -moved for an order dismissing 
plaintiff's amended complaint (54) on the ground, inter alia, that the 
amended complaint failed to pr: sent a "substantial federal question". As 
their only "evidence" of the "rendering" of "judgments" against plainuit!, 


defendants annexed to their motion papers (Exhibits "F" and "G") copies of 


two computer print-outs (76-77). Defendants' Exhibit "G" is entitled 
"Parking Violations Bureau", "Judgment/Scofflaw System", "Monthly-Open 
Judgments-Name Sequence". No other documents were offered by defendants 

to prove that there were "judgments" outstanding against plaintiff or 

that these "judgments" were dvly "rendered" and "entered" in a constitutional 
court; or that a "judgment roll" was cr ated and filed in respect to each 

of the "judgments" against plaintiff. Indeed, at no point was it ever 
revealed by defendants whether the judgments in question were those of the 


PVB or the Civil Court of the City of New York. 


Determination of the District Court 
The District Court below denied plaintiff's motion for the convening 
of a three-judge court and converted defendants' cross-motion to dismiss 
into one for summary judgment, ruling that there was no genuine issue of 
material fact, and determining that defendants were entitled to judgment 


dismissing the complaint as a matter of law. 


The Court (Wyatt, J.) never fully addressed itself to the question 
whether the "judgments" in question were in fact valid judgments, that is, 
whether the PVB, as an administrative agency, had the power to "render" and 
"enforce" judgments in the first instance. The Court contented itself by 
saving that, in the Court's opinion, at least, the PVB had substantially 


complied with the provisions of the CPLR relating to the entry of judgments. 


The Court furthermore never shed any light on the issue of whether 
the "judgments" entered against the plaintiff were those of the PVB or of 
the Civil Court. Nor did it discuss Judge Thompson's memorandum or 
plaintiff's denial of access to the courts in his effort to vacate the 


alleged judgments against him. 


The Court dismissed as "frivolous" plaintiff's argument that the 
assessment of additional penalties against a defaulting violator denied 
plaintiff's constitutional rights of equal protection and due process, as 


well as his right not to have excessive fines levied against him. 


Nor did the Court below discuss the problem of the disappearing 
judgments and the mltiple rendering of the sara judgment. The PVB 


"judgments" are "rendered" and then "re-rendered" each time a new computer 


print-out is run off by the PVB (151). Sometimes paid "judgments" are 


eliminated from the new run-off but other times not (151). The computer 
print-out does not keep a cumulative record of all previously paid 
"judgments" so that the evidence of some previously-paid "judaments" 
vanishes completely from the PVB's "judgment register" (151) making it 
v..<tually impossible to determine what "judoments" of the PVB have been 


satisfied. 
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ARGUMENT 
THE COURT BELO ERRED BY NOI REQUESTING 
THE CONVENING OF A THREE-JUDGE COURT, AND 
BY GRANTING DEFENDANTS' MOTION TO 
DISMISS AND OTHER RELIEF 
Plaintiff moved below for the convening of a three-judge court 
pursuant to 28 U.S.C. § 2281 and 28 U.S.C. § 2284 to rule upon the 
constitutionality of § 242 and other sections of Article 2-B of the New 
York Vehicle and Traffic Law and § 883a-7.0 and other sections of Title 
A of Chapter 40 of the New York City Administrative Code. Copies of 
Article 2-B of the New York Vehicle and Traffic Law and Title A of Chapter 


40 of the New York City Administrative Code are included in the statutory 


appendix annexed hereto. 


Plaintiff claims that the statutory provisions which authorize 
the establishment of the PVB are unconstitutional on their face to the 
extent they authorize the PVB (1) to render and enforce judgments without 
application to a court; and (2) to assess additional penalties in excess 
of a basic fine (ac distinguished from reasonable interest) against persons 
who are delayed in paying the basic parking fines. Also, plaintiff claims 
that the PVB's raising of revenues for New York City in substantial excess 
over related expenses is an unconstitutional application of the statutes 


granting the PVB the police power to regulate parking. 


In its 26-page opinion (161), the District Court below held there 
were no substantial constitutional issues, then (1) denied plaintiff's 


motion for the convening of a three-judge court; (2) dismissed defendants 


Beame and Goldin as improper parties; and (3) granted defendants' motion to 


dismiss under Rule 12(b), F.R.Civ.P., treating it as a summary judgment 


motion under Rule 56, F.R.Civ.P. 


Tae entire judgment below should be reversed if this Court finds 
that substantial constitutional issues on the face of the two statutes 
had been raised by plaintiff in his amended complaint or during the f-.0- 
ceedings below. The three-judge court should have been convened immediately 
and the three-judge court would have had jurisdiction over all issues 
arising in this action. 28 U.S.C. § 2284. Also, the entire judgment below 
should be reversed if this Court finds that plaintiff had raised one or 
more substantial constitutional issues as to the application of the statutes. 
Accordingly, the District Court below erred by dismissing defendants Beame 
and Goldin and by granting defendants' motion to dismiss (treating it as 
a motion for sumiary judgment). In addition, the court below erred by 
rendering a final judgment based on conflicting affidavits involving 
controlling facts, without affording plaintiff an opportunity for discovery 


or an opportunity to offer additional evidence at an evidentiary hearing. 


In his argument below, plaintiff will show that the PVB under the 
two statutes is an illegal or unconstitutional court and cannot render or 
enforce judgments; or, in the alternative, that the PVB failed to follow 
prescribed procedures to have its administrative determinations reduced to 
lawful judgments in the Civil Court of the City of New York. The effect is 
that millions of "judgments" are being enforced by execution and levy by 
marshals, collection agencies and collection attorneys in New York City, 
elsewhere in New York State, and even in other states (giving rise to a 


substantial issue under the Full Faith and Credit Clause). 


vite 


Furthermore, plaintiff will show below that the stepped-up 
penalty applicable to persons who are late in paying their basic fines 
is a denial of equal protection under the 14th Amendment because it 
assesses additional penalties (as distinguished from interest) from the 
slow payers even though the parking violation itself has ceased, and is 
a denial of due process because of inadequate legislative standards for 


the establishment of the penalties. 


Finally, plaintiff will show that the application of the two 
statutes is unconstitutional because the New York municipalities are 
using the statutes to raise substantial revenues (after related expenses) 
under the po..ce power, in violation of the Due Process Clause of the 14th 
Amendment. The difference between a small-town motorist trap where the 
mayor presides as the police justice and the existing situation in New 
York City and other cities in New York State is difficult if not impossible 
to perceive. Ward v. Village of Monroeville, 409 U.S. 57 (1972), quoting 
Tumey v. Ohio, 273 U.S. 510 (1927). 


For these reasons, as will be argued below more fully, the 
judgment should be reversed in its entirety, and a three-judge court should 
be convened (or this Court should determine the constitutionality of the two 
statutes itself under the authority of Seergy v. Kings County Republican 
County Committee, 459 F.2d 308 (2nd Cir. 1972)) or, in the alternative, 
the case should be remanded to the District Court below for further pre-trial 


proceedings. 


na 

CONVENING OF A THREE-JUDGE COURT SHOULD HAVE BEEN 

REQUESTED BY Ti'E DISTRICT COURT BELOW UNDER 

HAGANS V. LAVINE (SUPREME COURT, 1974) 

A major issue presented to this Court by this appeal is whether 

the two New York statutes alleged by plaintiff to be unconstitutional 
contain provisions which raise substantial constitutional issues.” The 
District Court judge is not to decide such constitutional issues, but is 
to determine merely that one or more such issues do in fact exist. In the 
event any such issues are determined to exist, the three-judge court is 
responsible for resolution of the issues. 28 U.S.C. §2284 (4-5). 
Accordingly, the duty of the District Court judge with respect to plaintiff's 
motion for the convening of a three-judge court, after determination of 


. the existence of one or more substantial constitutional questions, was 


ministerial, to request the convening of a three-judge court. 


In Nieves v. Oswald, 447 F.2d 1109 (2nd Cir. 1973), the court said: 


"...the Supreme Court stated that when an application for 
a thrce-judge court is addressed to a district judge, his 
inquiry is limited to determining (1) whether the constitutional 
question is substantial; (2) whether the commlaint at least 
formally alleges a basis for equitable relief; and (3) whether 
the case otherwise comes within the requirements of the three- 
judge statute. If all criteria are established, the single 
judge must convene a statutory three-judge court. * * * 


"Whether these criteria were met in this case depends in tum 
on the allegations of the complaint, ... all of which are deemed 
to be true. 


* It appears that the 2nd Circuit does not even require that a statute be 


unconstitutional "on its face". Instead, the 2nd Circuit has held that a 
three-judge court should have been convened when application of a statute 


was unconstitutional. Seergy v. Kings County Republican County Committee, 
459 F.2d 308 (2nd Cir. 1972). 
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- an insubstantial federal question is pvresented if 
the claim is '“obviously without merit" or because "its 
unsoundness so clearly results from the previous decisions of 
/ the Supreme Court7 ... as to foreclose the subject..." 

477 F.2d 111-2. ~ 


Also, see Green v. Board of Elections of City of New York, 


380 F.2d 445 (2nd Cir. 1967). 


A recent decision by the Supreme Court, Hagans v. Lavine, etc., 
415 U.S. 528 (1974), certiorari to the 2nd Circuit, made it clear that the 
test was not whether a "substantial constitutional claim" was presented, 
stating: 


"Only recently this Court again reviewed this general 
question where it arose in the context of convening a three- 
judge court under 28 U. S.C. § 2281: 


‘"Constitutional insubstantiality" for this purpose 
has been equated with such concepts as "essentially 
fictitious," Bailey v. Patterson, 369 U. S., at 33; 
“wholly unsubstantial," ibid.; “obviously frivolous," 
Hannis Distilling Co. v. Baltimore, 216 U. S. 285, 288 
(1910) ; and “obviously without merit," Ex parte Poresky, 
290 U S. 30, 32 (1933). The limiting words “wholly” 
and "obviously" have cogent legal significance. In the 
context of the effect of prior decisions upon the 
substantiality of constitutional claims, those words 
import that claims are constitutionally insubstantial 
only if the prior decisions inescapably render the claims 
frivolous; previous decisions that merely render claims 
of doubtful or questionable merit do not render them 
insubstantial for the purposes of 28 U. S. C. § 2281. 

A claim is insubstantial only if "'its unsoundness so 
clearly results from the previous decisions of this court 
as to foreclose the subject and leave no room for the 
inference that the questions sought to be raised can be 
the subject of controversy.'" Ex narte Poresky, supra, 

at 32, quoting from Hannis Distillina Co. v. Baltimore, 
supra, at 288; seé also Levering & Garriques Co. v. 
Morrin, 289 U. S. 103, 105-106 (1933); McGilvra v. Ross, 
215 U. S. 70, 80 (1909).' Goosby v. Osser, 490 U. S. 512, 
518 (1973). 


"The substantiality doctrine as a statement of jurisdictional 
principles affecting the power of a federal court to adjudicate 
constitutional claims has been questioned, Bell v. Hood, 327 U. S. 
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678, 683 (1946), and characterized as 'more ancient than 
analytically sound,' Rosado v Wyman, supra, at 404. But 

it remains the federal rule and needs no re-examination here, 
for we are convinced that within accepted doctrine petitioners' 
complaint alleged a constitutional claim sufficient to confer 
jurisdiction on the District Court to pass on the controversy." 
415 U.S. 537-538. 


The Supreme Court does not appear to have ruled on any issues 


substantially the same as the ones presented by plaintiff in this appeal. 


Plaintiff respectfully submits that he has alleged several 
substantial meritorious federal questions, none of which are unsound based 


on any previous decisions of the Supreme Court. Also, plaintiff requests 


equitable relief in his amended complaint, viz., a permanent injunction 


against enforcement of the statutes. 


ITI 

THE PARKING VIOLATIONS BUREAU IS AN ILLEGAL COURT 

AND VIOLATES THE DOCTRINE OF SEPARATION OF POWERS AND 

THE DUE PROCESS CLAUSE OF THE 14TH AMENDMENT; IS REPUGNANT TO 

THE FULL FAIT’! AND CREDIT CLAUSE; AND IS A BURDEN 

ON INTERSTATE COMMERCE 

The PVB is an illegal and unconstitutional court hiding behind 

the facade of a constitutional court, while at the same time the latter 
specifically disavows the activities, including the "judgments", of the PVB. 
It is a revenue-producing agency set up by the New York State Legislature 
under the guise of a court and empowered without standards or criteria to 
assess outrageous fines and penalties under the cloak of judicial respecta- 
bility. As such, it violates the doctrine of separation of powers inasmuch 
as it was given the authority to "render" and "enforce" its own "judgments" 


"without court proceedings". 
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Millions of these "judgments" are allegedly rendered and entered 
yearly. These "judgments" are in turn enforceable in other states of the 
United States through the agency of the Full Faith and Credit Clause. In 
addition, the PVB is the same agency which having itself defined the offense 
to be prosecuted as well as the penalty to be affixed adjudges guilt or 


innocence through one or more of its own agents. 


This combination of (a) denial of due process, (b) violation of 
the doctrine of separation of powers, (c) enforcement of default judgments 
through the Full Faith and Credit Clause, and (d) the imposition of a 
substantia] burden on interstate conmerce is, plaintiff contends, a substantial 


federal issue. 


As noted by the Supreme Court of the United States in Wong Wing v. 


United States, 163 U.S. 228, 237 (1896): 


"It is not consistent with the theory of our government 
that the legislature should after having defined an offense 
as an infamous crime find the fact of guilt and adjudge the 
punishment by one of its own agents." 


The powers of the judiciary under the doctrine of separation of 
powers are confined to the performance of judicial functions. Mater of 
Richardson, 247 N.Y. 401 (1928). As stated by Judge Cardozo in that case: 

"..-Nowhere has the doctrine thus ~stablished been applied 
more steadily or forcefully than in the courts of New York. 

The function of the judges 'is to determine controversies between 

litigants' ... They are not adjuncts or advisers, much less 

investigating instrumentalities, of other agencies of government. 

Their pronouncements are not subject to review by Govermc"> or 

Legislature ... They speak 'the rule or sentence.'" 247 N.Y. 411. 

In this connection see "Administrative Adjudication of Traffic 


Violations Confronts the Doctrine of Separation of Powers", 49 Tulane L. Rev. 


Bead a ac 
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84 (1974), which deals with the impact of parking violations tribunals 

on due process and the doctrine of separation of powers at the state and 
federal levels. See also Ward v. Village of Monroevill, wupra, Tumey v. 
Ohio, supra, American Cyanamid Co. v. FIC, 363 F.2d 757 (6th Cir. 1966); 


NLRB v. Phelps, 136 F.2d 562 (5th Cir. 1943); Taylor v. New York City Transit 


Authority, 309 F.2d 785 (E.D.N.¥. 1970); and Frausto v. Brownell, 140 F. Supp. 


660 (S.D. Cal. 1956). 


A recent case, relating to default judgments, is United States v. 

Brand Jewelers, Inc., 318 F. Supp. 1293 (S.D.N.Y. 1970), where the court 
held that the United States could maintain an action under the interstate 
commerce clause to end widespread deprivations of property through "state 
action" without due process of law. In this case, the government sought 
injunctive and other civil remedies for an allegedly long-standing and 
systematic practice by defendants of obtaining default jwigments against 
economically-disadvantaged defendants by means of a technique known as 
“sewer service". The denials of due process were so substantial that 


the court ruled that the United States had standing to sue. 


Due process and equal protection questions arising under the two 
New York statutes were discussed in "Unburdening the Criminal Courts? New 
York City's Parking Violations Bureau", 7 Col. J. of Law & Soc. Probs 447 


(January 21, 1975). 


The problems faced by plaintiff and millions of others are a 
direct result of the violations of these constitutional safeguards. The 


PVB procedures are presently creating havoc with the judicial system in the 
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State of New York. Its "judgments" are now being docketed as liens in the 
County Clerk's Offices in New York City (47) which affects title to real 
property (including the title to plaintiff's own residence in Queens) and has 
extra-territorial effect. The "judqments" are "rendered" and "re-rendered", 

so that a judgment debtor such as plaintiff is truly unable to ascertain how 
much he really owes, nor can the PVB produce this information even when it 
was directed to do so by the court below. Twenty years from now the consequences 
for property owners in New York City will be disastrous, particularly because 
the Civil Court itself does not even have the documents to show against 

whom the "judgments" have been entered (is it father or son having the sane 
name?) or the basis for the entry of such judgments. In short, the Civil 
Court has been converted into nothing more than a storage area for computer 
print-outs of an illegal court, if in fact they are even filed in the Civil 
Court. The power of the Civil Court is being ruthlessly exploited by an 
administrative agency through the issuance of property executions and the 
institution of other enforcement procedures against alleged traffic law 
violators in the name of the Civil Court. The foregoing is a massive erosion 
of safeguards to the individual which the court system traditionally provides 
leading inevitably to an undermining of public confidence in those same courts 
and in the rule of law. 
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THE SYSTEMATIC FAILURE BY THE PVB TO ENTER DEFAULT 


JUDGMENTS IN CONFORMITY WITH THE CPLR IS IN ITSEIF 
A MASSIVE DENIAL OF DUE PROCESS 
Plaintiff argued below that the PVB constitutionally could not 

be given judicial power unier the constitutional doctrines of due process 
and separation of powers to "render" a default judgment within the applicable 
2-year statute of limitations prescribed by the statutes in question. 
Plaintiff further arqued that, in any event, such "judgments" were 
procedurally unenforceable and themselves a massive violation of due 
process because not in conformity with provisions of the CPLR and Civil 
Court rules applicable to civil judgments entered in the Civil Court, i.e., 
“the rendering and entry of judgments, the creation and filing of judgnent 


rolls, affidavits of non-military service. 


Section 5011 of the CPLR, entitled "Definition and content of 
judgment", provides in part: 
"A judgment is the determination of the rights of the 
parties in an action or special proceeding and may be either 


interlocutory or final. A judgment shall refer to, and state 
the result of, the verdict or decision, or recite the default 


upon which it is based." (Emphasis supplied.) 


The PVB in the District Court below failed to produce any documents 


which comply with the foregoing definition. 


Defendants cannot correct their errors at this tir under § 5019(a) 


of the CPLR, which is limited to "clerical errors or a mistake in the entry 


of the judgment or the omission of a right or relief to which a party 
is entitled as a matter of course." See 5 Weinstein, Korn & Miller 4 5011.05 


and footnotes 19 and 20. "If the defect in the judgment. is more fundamental, 


relief may be obtained under CPLR 5015(a) if one of the grounds therefor can 


be established." 5 Weinstein, Korn & Miller 4 5011.05. 


Rule 5016 of the CPLR, entitled "Entry of iwigment", states in part: 
"(a) What constitutes entry. A judgment is entered when, 
after it has been signed by the clerk, it is filed by him." 
Section 883a-7.0 of Title A of Chapter 40 of the New York City 
Administrative Code (the "NYC Code") states in part: 
"In no case shall a default judgment be rendered or, where 
required, a notice of impending default judgment be sent, more 
than ‘wo years after the expiration of the time prescribed for 
entering a plea or making an appearance." 


Section 241.2 of the New York Vehicle and Traffic Law (the "NY Vé&TL") 


has deleted the last 4 words of the above quotation. 


Plaintiff claims that there are no "judgments" in accordance with 
the definition thereof in the CPLR. What defendants would like to have the 
Court believe are "judgments" are in fact no more than computer print-outs 
which fail miserably in meeting the requirements of the CPLR and have 
therefore not in any sense of the imagination heen "rendered" in accordance 


with the statutes above. 


Even if the "judgments" against plaintiff have been "rendered", they 
Clearly have not been entered, under Rule 5016 of the CPLR and, therefore, have 
no legal effect. 5 Weinstein, Korn & Miller 4 5016.04 states in part: 


"Although there is no requirement that the judgment be 
entered within a specified time after the verdict or decision has 
been rendered, the judgment-roll cannot be filed nor can docketing 
take place until it is. Sce the discussion under CPLR 5017, 5018. 
Failure to file the judgment-roll and to docket the judgment will, 
in turn, prevent both the enforcenent of the judgment and the 
accrual of the judgment lien on the debtor's real property. *** The 
entry of judgment also is of importance in connection with taking 
an appeal.” 


In the case of a defauit judyment, however, no default judgment can 
be entered later than 1 year after the default without order of the Court. 
CPLR 3. =(c). 3 Weinstein, Korn & Miller 4 3215.13 states in part: 


"CPLR 3215(c) is substantially the same as the first 
subdivision of former Rule of Civil Practice 302, which was 
ena~ted in 1947 upon the recommendation of the Judicial Council 
to prevent plaintiffs from unreasonably delaying the termination 
of an action. Before its enactment, a plaintiff could delay 
entering a default judgment indefinitely, except in the rare case 
where the court exercised its inherent power to dismiss a complaint 
for lack of prosecution. Defendants were misled because they 
frequently misconstrued a plaintiff's inaction as a tacit 
abandonment of the claim; proof was often unavailable because of 
the passage of time." 


3 «2instein, Korn & Miller 4 3215.03 further explains: 

"The purpose of the one-year limitation is to assure court 
review of all cases in which there has been a delay of more than 
one year in entering a default, for unless such delay is excused 
the non-defaulting party, instead of recovering a default 
judgment, will suffer « dismissal of his claim as abandoned. It is 
part of the scheme for implementing the policy of subdivision (c) 
— formerly rule 302(1) of the Rules of Civil Practice -- of 
preventing unreasonable delay in the entry of defaults.” 
Notwithstanding the 2-year period in which the PVB is required to 

"render" a judgment, CPLR 3215 should be applied to limit the entry of 
default judgments against plaintiff and the other members of the class to a 
1-year period after the default. The computer print-outs produced by the 
defendants reveal instances in which plaintiff had been issued tickets more 
than a year before a default judgment was allegedly taken by the PVB, in 


apparent violation of CPLR 3215 (77). This would have been prevented if 


defendants had complied with the requirements of § 3215(e) requiring an 


affidavit as to the default. 
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Tie required entry of judgments against plaintiff could not have 
occurred because the PVB never complied with R 5017 of the CPLR, which 
CPfLLLeS: 


"(a) Preparation and filing. A judament-roil shall be 


prepared oy the attorney for the party at whose instance the 
judgment is entered or by the clerk. It shall be filed by the 


clerk when he enters judgment, and shall state the date and 
time of its filing. 


"(b) Content. The judqment-roll shall contain the summons, 
pleadings, admissions, each judgment and each order involving the 
merits or necessarily affecting the final judqment. If the 
judgment was taken by default, it shall also contain the proof 
required by subdivision (e) of section 3215 and the result of 
any assessment, account or referesice under subdivision (b) of 
section 3215." 


The facts show that the PVB has not met the requirements urder 
R 5017, CPLR, and, therefore, could not have entered any judgments against 


plaintiff or any other members of the class alleged by plaintiff. 


In fact, tne PVB has not even attempted to meet the basic 
requirements of a judgment. 5 Weinstein, Korn & Miller 4 5011.04 states 
in part as foilows: 


"The second and third sentences of CPLR 5011 prescribe the 
contents of the judement. ‘fhe second sentence requires the 
judgment to refer to and state the result of the verdict or 
decision, or recite the default upon which it is based. Thus, 
the judgment must state the relief granted or the disposition 
of the action. As stated in one case, in ‘order to avoid 
unnecessary confusion, a judgment should express its true legal 
effect and the precise relief awarded.' And, according to one 
writer: 


""No particular form of words is usually considered necessary 
to show the rendition of a judgment. The record of the judgment 
is sufficient if the time, place, parties, matter in dispute, 
and the result, with the relief granted, are clearly.'" 


Nor has the PVB attempted to comply with the requirements of § 2900.18 


of the Rules of the Civil Court of the City of New York (the court which the 


PVB unlawfully pretends to be). This section states in part as 
follows: 
"§ 2900.18 Defaults; ‘there a Defendant Fails to Answer 
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“(d) In the event that an individual defendant defaults 

in answering, there shall be submitted to the clerk, in addition 

to the requirements of subdivision (a) or (b) of this Rule, an 

affidavit which shall set forth whether or not the defendant is in 

the military service; unless such affidavit shall be based on 

personal knowledge, the affidavit shall set forth the source of 

the information so secured." 

The long-standing and systematic practice of obtaining default 
judgments without conforming to the CPLR and Civil Court rules is a 
substantial denial of due process within the meaning and spirit of 


United States v. Brand Jewelers, Inc., supra. 


IV 

USING A POLICE POWER TO RAISE SUBSTANTIAL 

REVENUES IS A DENIAL OF DUE PROCESS UNDER 

THE 14TH AMENDMENT 

The assessment and collection of fines and penalties can be the 

proper exercise of the police power of the state. But it can also be a means 
of taxation, when the amount raised through the assessment and. {) tion of 
fines and penalties bears no reasonable relationship to the cost .. 
enforcement of tne police power in question. See Automobile Club of 
Missouri v. St. Louis, 334 S.W.2d 355, 83 A.L.R.2d 612 (1960) and Matter of 
Freidus v. Leary, 66 Misc.2d 70 (Spec. Term, N.Y.Co. 1971), reversea on other 


grounds; 38 A.D.2d 919 (1972), aff'd 32 N.Y.2d 869 (1973), relating to the 
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$75 penalty assessed for the towing of illegally-parked automobiles by 
New York City. The court said in part: 


"The penalty cannot ... be raised arbitrarily to whatever 
figure would discourage the brashest and most foolhardy parker. 
"Excessive fines' are constitutionally prohibited (U.S. Const., 
8th Amdt.; N.Y. Const., art. I, §5). A maximm fine is set for 
traffic infractions and parking violations. (Vehicle and Traffic 
Law, § 1800; New York City Charter, § 883, subd. (a); Administrative 
Code of City of N.Y., § 883a-3.0, subd. b.) The actual parking 
fine which can be imposed is limited by law. The question posed 
in this case is whether the additional $50 charged for an illeaally 
parked vehicle, beyond the stated fine, is, in fact, a penalty in 
disguise, imposed by the city beyond its authorized powers and to 
evade the limitation, or whether it is a reasonable charae for the 
actual expenses of removal of a vehicle blocking its streets." 

66 Misc.2d 72. 


By allowing the PVB to establish fines and penalties without beirg 
limited to an approximation of the expenditures in enforcement and collection, 
the statutes authorize the raising of revenues by New York City and other 
cities throughout the state. This is a power to tax. See discussion in 
"The Administrative Adjudication of Traffic Violations Confronts the 


Doctrine of Separation of Powers", 49 Tulane L. R. 117, n. 126 (1974). 


The use of a police power as a taxing device is a denial of due 


process in the taking of the property of the parking-law violators, because 


it has no reasonable relationship to the exercise of the police power. 
Furthermore, the stepped-up penalties or fees cannot be related to the 
enforcement of the police power because the parking offense has been 
terminated days or weeks before assessment of the stepped-up penalty or fee. 
See cases cited in the annotation to Automobile Club of Missouri v. St. Louis, 


334 S.1.2d 355, 83 A.L.R.2d 612 (1°60). 
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V 

THE STEPPED-UP PENALTIES FOR DELAYED PAYMENT 

OF TRAFFIC TICKETS IS A DENIAL OF EQUAL 

PROTECTION AND DUE PROCESS; AND IS THE 

IMPOSITION OF EXCESSIVE FINES 

The two statutes in question authorize the New York City PVB 

to assess added penalties or fees in the event a person charged with a 
parking violation fails to appear and fails to pay the basic fine levied 
for the parking violation itself, within the short period of time required 


for payment under rules or regulations promulgated by the PVB. 


The provisions of § 883a-7.0 (entitled "Judgments") of the NYC 
Code (enacted for New York City in 1969 by the New York State Legislature) 
states in part as follows: 
"Pleas entered or appearances made within the period 
shall be in the manner prescribed in the notice and subject 
to such additional penalty or fee as the bureau may by rule 
or regulation determine." 


Section 241.2 of the NY V&éTL has the same provision, essentially, 

as follows: 
"Pleas entered within that period shall be in the manner 

prescribed in the notice and subject to such additional 

penalty or fee as the bureau may by rule or ragulation determine." 

The two statutes make numerous other references to "fines" and 
"penalties", which shows that the statutory scheme for "penalties" is 
separate and apart from "fines" for the parking violation itself. See 
§ 237.2, § 237.3, § 237.7, § 239.2.b and § 239.2.c of the NY V&TL; also, see 
§ 883a-3.0b, § 883a-3.0c, § 883a-3.0g and § 883a-5.0c of the NYC Code. 


(Section 239.2.b of the NY V&TL has no counterpart provision in the NYC Code.) 


The main purpose of paying fines through a traffic violations 
bureau appears to be as stated in Long v. Macduff, 284 App. Div. 61, 131 
N.Y.S.2d 718 (Sup. Ct. 1954): 
"The purpose of law authorizing traffic violations bure2u 
is to save the time of a motorist who has been charged with a 


minor violation of a traffic ordinance by permitting him to 
appear in person or by agent at the bur-au and pay a prescribed 


fine for the offense and, in writind, waive hearing in court, 

plead guilty to the charge and authorize the person in charge 

of the bureau to make such plea and pay such fine in court." 

It is not reasonable that this type of an administrative procedure 
should have been set up with the idea that it would serve as a means of 
classification upon which to base a penalty that would be applicable to a person 
depending on whether he defaulted or not. Classifications must be made 
with reference to the act or acts which constitute the violation(s) and not 
with reference to matters wholly unconnected with the violation(s). State v. 
Johnsey, 46 Okl. Cr. 233, 287 Pac. 729 (1930); Berger v. City and County of 
Denver, 350 Pac.2d 192 (Colo. 1960), in which the court held that to have 
two sets of penalties for parking meter violations applicable to the same 
offense, depending on whether the derendant contested his guilt, was a denial 
of equal protection of the laws. See "Municipal Corporations: Validity of 
Greater Fine than Minimm for Failure to Respond Promptly to Traffic Tickets", 
14 Okl. L.R. 543 (1961), which said in part: 

"The majority of cases have come to the same conclusion as 
reached by this court: that all people mst be governed by 

same rules of law. If there is a classification, it should 

be one proportioned to the gravity of the offense committed, 


and it must be a classification made reasonably and not 
arbitrarily." 


Parenthetically, the penalties are contemplated to be so onerous 


to parking violators, that rental and leasing companies (e.g., Hertz and 


Avis), under certain circumstances, are exempted by the two statutes from 


paying penalties in excess of the scheduled fines, which raises a substantial 
issue of denial of equal protection by itself. See § 239.2.b and § 239.2.c 


of the NY V&TL and § 883a-5.0c of the NYC Code. 


Section 239.2.b of the NY V&TL provides: 

"Notwithstanding any inconsistent provisions of this article 
or of any other provision of law, any person, corporation, firm, 
agency, association or organization that is the renter or lessor 
of a vehicle shall not be liable for penalties in excess of the 
scheduled fines imposed pursuant to this article if upon an 
appropriate fixing of liability upon said renter or lessor there 
be due and timely payment made of all scheduled fines." 

A person who parks illegally in New York City, receives a parking 
ticket, then pays the ticket promptly, pays a fine amounting to $10--25, 
depending on the location of the violation. Another person obtaining a 
parking ticket at the same time and same location, but who fails to pay 
the fine promptly, is assessed an additional "penalty", from $5 to $25 
(depending solely on the length of the delay in payment of the fine). Thus, 
for the same parking violation, the first person pays a fine of $10-25, 
while the other person pays an aggregate fine and penalty of $35-50. This 


difference amounts to a denial of equal protection of the laws for the 


second person. 


Each of the persons should pay the same amount of fines and/or 


penalties. Any delay in payment by the second person should be reflected 


by imposition of an interest charge, possibly, but not a penalty. The 


violation itself is over when the car is removed from the parking place, 
days or weeks before assessment of the penalty. The inability to pay a fine 
is not a punishable offense under law, and any attempt to fine a person for 
non-payment of a fine is an unconstitutional fine or penalty for being 


broke, which many of the person are who receive traffic tickets in New York City. 
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The statutes should have provided, perhaps, for the payment of 
reasonable interest charges during non-payment of the fine for the parking 
violation itself. But to charge a $25 penalty for, say, three months of 
delayed payment of the fine is comparable to an "interest" charge of one 


thousand percent (1,000%) per annum on a $10 fine. 


This is an excessive fine; the taking of a person's property (the 
$25) without due process of law; and a denial of equal protection of the 


laws (herein, the right to pay no more than a $10 fine plis reasonable 


interest). See Beckler Produce Company, Appt. v. American Railway Express 
Company, 156 Ark. 296, 246 S.W. 1, 26 A.L.R. 1197 (1922). 


The stepped-up penalties of which plaintiff complains cannot be 
cost-justified because of the comparatively short period in which the 
maximum $25 penalty accrues -- perhaps 3 months. Therefore, it is 
obvious that there has beer no attempt by the PVB to allocate the $25 
maximum penalty to the persons falling into those categories of persons 
with respect to whom the PVB incurs the greatest costs of collection, and 
the result is invidious discrimination against the persons who pay the $25 


shortly after assessment thereof. 


In Sturges & Burn Mfg. Co. v. Pastel, 301 Ill. 253, 133 N.E. 762 


(1921), the court held that a statutory grant of immunity fram imprisonment 
for non-payment of judgments to defendants who default, plead guilty, or 
confess judgment, while imposing imprisonment for such non-payment on 


unsuccessful defendants who have insisted on or waived a jury trial, was a 


violation of the Due Process Clause and Equal Protection Clause. 


In Marder v. Massachusetts, 377 U.S. 407 (1964), the Supreme Court 
said there was no substantial federal question when a statute permitted an 
alleged violator of parking laws to elect to be treated under a civil or a 
criminal procedure, when the fines and/or penalties differed between the two 
procedures (but were consistent within each of the two procedures). The 
amounts Of mouiey ($3) were small on one hand, but more importantly the high 
cost of a criminal proceeding seems to have justified this result. But this 
Marder case is totally inapposite to the issues involving plaintiff. There 
is only a single (civil) procedure -- involving the lower cost method of 
enforcement. Yet, the New York City PVB is extracting the higher (criminal) 
penalties and fines in its unconstitutional scheme of taxation and revenue 
raising. What is worse, the PVB assesses these outrageously high fines and 
penalties in what is obvious invidious and unconstitutional discrimination. 
Furthermore, plaintiff is being required to pay added penalties based solely on 
the passage of time, unrelated to reasonable interest or added costs attributable 


to any delay in payment during the period of step-up. It should be noted that 


in People v. Carter, 325 N.Y.S.2d 772 (Oneida County Ct. 1971), relied upon by 


defendants, the Court therein specifically excluded from consideration the 
question whether the increase in the fine after the lapse of 72 hours based 


solely upon a time element was valid. 


VI 
ASSESSMENT OF "PENALTIES" IN AN AMOUNT AND AS TO OFFENSES 
OR INFRACTIONS TO BE DETERMINED BY THE PARKING VIOLATIONS 
BUREAU WITHOUT CRITERIA FROM TIlE LEGISLATURE IS AN 
UNOCONSTITUTIONAL DELEGATION OF LEGISLATIVE AUTHORITY 
Neither § 241.2 of the NY V&TL nor subsection "b" of § 883a-7.0 


of the NYC Code or any other provisions thereof establish any criteria or 


standards for the “additional penalty or fee" which "the bureau may by rule 
or regulation determine". Nor do the statutes even say to what offenses 


or infractions the penalties are to be applied. 


As a result, the PVB is delegated the legislative function of 
establishing offenses and penalties, in violation of the Due Process Clause 


of the 14th Amendment. 


In People v. Grant, 242 App. Div. (3rd Dept. 1934), the court said: 


"While the legislature may delegate the power to make 
rules and regulations and give them the force and effect of law, 
it may not delegate the power to create crimes and prescribe the 
penalties therefor. The declaration of the crime and the 
prescription of the penalty for the violation rest in the 
ultime’ discretion of the Legislature." (242 App. Div. 312.) 


In Automobile Club of Missouri v. St. Louis, 334 S.IW.2d 355, 
83 A.L.R.2d 612 (Mo. Sup. Ct., Div. 2, 1969), the court held that municipal 
ordinances authorizing a parking-meter commission to fix the parking fees 
to be charged, without establishing a satisfactory criterion or standard 
to guide the cormission, was an unconstitutional delegation of legislative 


power to an administrative body. The court said, in part: 
"..- Other than the vague phrase 'in accordance with 
public convenience and necessity,' no standards, guides or 
criterion are set out for the commission to follow in 
determining the particular fee to be charged within the 
minimum and maximum amount. Certain violations are made a 
misdemeanor, and if this ordinance is valid, the mere 
decision of an administrative board as to fee to be paid, 
unguarded by legislatively established standards, would 
Support conviction. As we have said, the fixing of the 
parking meter fee is a legislative function. Delegation of 
this function without adequate criterion or standards is 
unlawful. We note, also, that the ordinance fails to contain 
any method or criterion for establishing and locating the 
different time zones it otherwise contemplates. This ordinance 
is invalid as an unlawful attempt to delegate legislative 
authority to an administrative board." 83 A.L.R.2d 619-20. 
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Under "Briefs of Counsel", at p. 615-6, the annotation cited a 
string of state decisions for the following legal argument: 


"The parking-meter ordinances constitute an unlawful 
delegation of legislative authority; the fixing of fees is a 
legislative function which cannot be delegated without 
specific standards to guide the administrative body." p. 616. 


In Panama Refining Co. v. Ryan, 293 U.S. 388, 79 L.Ed. 446 (1935), 
the Suprem Cou.t held that a porticn of the National Industrial Recovery 


Act was an unconstitutional delegation of legislative powers, saying in part: 
"... Tne Court has recoonized that there are limits of 

delegation which there is no constitutional authority to 

transcend. We think that § 9 (c) goes beyond those limits. 

As to the transrortation of oil production in excess of state 

permission, the Congress has declared no policy, has established 

no standard, has laid down no rule. There is no requirement, 

no definition of circumstances and conditions in which the 

transportation is to be allowed or prohibited. 


"If § 9 (c) were held valid, it would be idle to pretend 
that anything would be left of limitations upon the power of 
Congress to delegate its law-making function. * * * The 
question is not of the intrinsic importance of the particular 
statute before us, but of the constitutional processes of 


legislation which are an essential part of our system of 
government." (293 U.S. 430) 


See also State ex rel. Lanier v. Vines, 164 S.E.2d 161 (N.C. 1968). 


For New York State to deny this essential part of our system of 
government, by delegation of legislative authority to establish penalties 
and offenses relating to parking, without any legislative guide whatever, 


is a denial of due process, a violation of the 14th Amendment. 


Accordingly, both statutes are unconstitutional in their entirety. 
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CONCLUSION 
For the foregoing reasons, the judgment below should be reversed 
in its entirety and 
(a) a three-judge court should be convened (or the Second Circuit 
should act as a three-judge court) to determine the 
constitutionality of the two statutes, or, in the alternative, 
(b) the case should be remanded to the District Court for 
further pre-trial proceedings. 
New York, New York 
May 30, 1975 
Respectfully submitted, 
CARL E. PERSON & WALTER C. REID 
Attorneys for Plaintiff-Appellant 
c/o Carl E. Person 


132 Nassau Street 
New York, N.Y. 10038 
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ARTICLE 2-B—ADJUDICATION OF PARKING 
INFRACTIONS (NEW) 


Jurisdiction. 

Creation, personnel. 

Functions, powers and duties. 

Notiee of violation. 

Ownership and operation of vehicles, liability. 
Hearings, notice and conduct. 

Final determinations, judgments. 
Administrative review. 

Judicial review. 

Separability. 


§ 235. Jurisdiction 

Notwithstanding any inconsistent provision of any general, special 
or local law or administrative code to the contrary, in any city which 
heretofore or hereatter is authorized to establish an administrative 
tribunal to hear and determine complaints of trartie infractions con- 
stituting parking, standing or stopping violations, such tribunal and 
the rules and regulations pertaining thereto shall be censtituted in sub- 
stantial conformanee with the following 
Added L.1972, e. 715, § 2. 

Effective Date. Section 3 of L. tion is effective on GOth day after 
1972, «. 715, provided thet this sec- May 30, 19722. 


§ 236. Creation, personnel 


1. Creation. In any city as hereinbefore or hereafter authorized 
such tribunal when created shall be known as the parking violations 
bureau and shall have jvrisdiction of traffic infractions which constitute 
a parking violation. For the purposes of this article, a parking violation 
is the violation of any law, rule or regulation providing tor regu- 
lating the parking, stopping or standing ot a vehicle. In addition 
for purposes of this article, “commissioner” shall mean and include the 
commissioner of traffic of the city or an official possessing authority 
as such a commissioner. 


2 Personnel. a. The head of such bureau shall be the director, who 


shall be appuinted by the commissioner. The director may exercise or 
delegate any of the functions, powers and duties conferred upon him 
or the buresu by the commissioner to any qualified officer or employee 
of the bureau. 

b. The commissioner may appoint such number of deputy directors 
us he shall deem necessary, but in no event to exceed four and may 
employ such officers and employees as may be required to pertorm the 
work of the bureau, within the amounts available therefor by appro- 
priation. 

ec. The commissioner shall appoint supervising hearing examiners not 
to exceed six in number and senior hearing examiners, not to exceed 
six in number. Every supervising hearing examiner shall have been 
admitted to the practice of law in the state for at least seven years 
and every senior hearing examiner for at least six years. The duties 
of each supervising hearing examiner and senior hearing examiner shall 
include, but not be limited to: (1) presiding at hearings for the ad- 
judication of charges of parking violations; (2) the supervision and 
administration of the work of the bureau; and (3) membership on the 
appeais board of the bureau, as herein provided. 

a. The commissioner shall appoint hearing examiners who shall pre- 
side at hearings for the adjudication of charges of parking violations. 
Hearing examiners shall be appointed and shall serve for such number 
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of sessions as may be determined by the commissioner and shall receive 
therefor, such remuneration as may be fixed. Such hearing examiners 
shall not be considered employees of the city in which the administrative 
tribunal has been established. Every hearing examiner shall have been 
admitted to the practice of law in this state for a period of at least 
five years, and shall be appointed from a list of elizible eandidates 
who have satisfied the standards established by a duly constituted :om- 
mittee of the bar association of the county in which the city is located 
or, the association of the bar of that city. 
Added L.1972, ¢. 715, § 2. 

Effective Date. Section 3 of L. tion is effective on 60th day after 
1972, ¢. 715, provided that this see- May 30, 1972. . 


§ 237. Functions, powers and duties 


The parking violations burc 1 shall have the following functions, pow- 
ers and duties: 

1. To accept pleas to, and to hear and determine, charges of parking 
violations; 

2. To provide for penalties other than imprisonment for parking 
violations in accordance with a schedule of monetary fines and per alties, 
provided however, that monetary penalties shall not exceed fifty dollars 
for each parking violation; 

3. To adopt rules and regulations not inconsistent with auy appli- 
cable provision of law to carry out the purposes of this article, includ- 
ing but not limited to rules and regulations prescribing the internal 
procedures and organization of the bureau, the manner and time of 
entering pleas, the conduct of hearings, and the amount and manner of 
payment of penalties; 

4. To issue subpoenas to compel the attendance of persons to give 
testimony at hearings and to compel the production of relevant books, 
papers and other things; 

5. To enter judgments ani enforee them, without court proceedings, 
in the same manner as the vor @ ent of money judgments in eivil 
actions in aay court of com -tent jurisdiction or any other place pro- 
vided for the entry of civil «wWement within the state of New York; 

6. To compile and maintain compete and accurate records relating 
to all eharees and dispositions and ‘o prepare complete and accurate 
transcripts of all hearings conducted by the bureau ar d to furnish such 
transcripts to the person charged at satd person’s own expense ttpon 
timely reqvest, and upon said pesson complying with the regulations 
of the bureau; 

7. To remit to the finance administrator or other appropriate tinanee 
officer, on or betore the fitteenth day of each month, ull moueciary 
penalties or fees reecvived by the bureau during the’ prior ened: 
month, along with a statement thereot, and, at the same time, to tile 
duplicate copies of sich statement with the comptroller; 

8. To answer within a reasonable period of time all relevant and 
reasonable inquiries made by 2 person charged with a park rig Viet 
or his attorney coucerning the notice of vivlation served on that person. 
The bureau must also furnish within a rea-onable pertod 
person charged on his request, and upon complying with the regulutio: 


or time to the 


of the burean, a copy of the original notwe of vielation | eluding al 
information contained thereon. Failure by the bureau to ecayny th 
the provisions of this subdivision or any part of the provi-iens of thts 


subdivision, within seventy-live days of such inquiry, torwards 1 to 
the bureau by eertified or revistered 1 ail, return reeenpo reque i 
will result, upon the request of the person chareed, ino an rutonistre 
dismissal of all eharges relating to and only to that notice of viel 
to which the inquiry was made; 

§. To prepare and issue s notice of violation in blank fo menders 
of the jolice department, the tire department, the traflie department 
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and io other officers as the bureau by revulation shall determine. The 
notice of vielation or duplicate thervot, wnen tilled in and sworn te or 
affirued by such designated officers, and served as provided in this 
urticle, shall constitute notice of the parking violation charged 

Added L.1972, ¢. 71M, § 2. 

Effective Date. “evtion 3 of L tion is effective on 60th day after 
1w72, ©. 715, provided that this sec May 30, 1972. 


§ 238. Notice of violation 


1. The notice o: violation shall eoutain information advising the 
person charzea of ‘he reanner and the time in which he may plead 
either guilty or uat culty to the violation alleged in the notice. Sueh 
notice of violution shall also contain a warning to advise the person 


charged that failure to plead in the manner and time provided st be 
deemed an adimissior of lability and i:at a default judgement may be 


entered thereon. The torm and wording of the notice of violation shall 
be preseribed by tie director. A duplicate of each notice of violation 
shall be served on the person charged in the manner hereinafter pro- 
vided. The original or a taesimile thereof shall be filed and retained 
by the bureau, and shall be deemed a record kept ‘n the ordinary course 
of business, and shall be prima facie evidence of the tacts contained 
therein. 


2. A notice of violation shall be served personally upon the oper 


ator of a motor vehicle who is present at the time ot service, and his 
name, together with the plate designation and the plate type as showr 
by the registration plates of said vehicle and the expiration date; the 
make or model, and body type of said vehicle, shall be inserted there- 
in. The notice of violation shall be served upon the owner of the 
motor vehicle if the operator is not present, by aftixing sneh notice 
to said vehicle in a conspicuous place. Whenever such notice +s so 
affixed, in lieu of inserting the name of the person charged with the 
violation in the space provided for the identification of said person, the 
words “owner of the vehicle bearing license” may be inserted to be 
followed by the plate designation and plate type as shown by the revis- 
tration plates ot said vehicle together with the expiration date; the 
make or model, and body type of said vehicle. Service of the notice ot 
violation, or a duplicate thereof by affixation as herein provided shall 
have the same force and etfeet and shall be subject to the same penalties 
for disregard thereof us though the same was personally served with 
the name of the person charged with the violation inserted therein. 


3. For purposes of this section, an operator of a vehicle who is not 
the owner thereof but who uses or operates such vehicle with the per- 
mission of tie owner, express o. plied, shall be deemed to be the 
agent of such owner to receive notices of violation. whether personally 
served on such operator or served by affixation in the manner afore- 
said, and service made in either manner as herein provided shall also 
be deemed to be lawful service upon such owner. 

Added L.1972, e. 715, § 2. 

Effective Oate. Section 3 of L. tion is effective on OOth day after 

1972, c. 715, provided that this see- May 30, 1972. 


§ 239. Ownership and operation of vehicles, liability 

1. Definitions. a. Whenever useu in this article, the term “owner” 
shal] mean any perso.., corporation, firm, agency, association, or or- 
ganization having the property or title to a vehicle used or operated 
in such city; or any registrant of a vehicle used or operated in such 
city; or any person, corporation, firm, agency, association, or organiza- 
tion engaged in the business of renting or leasing vehicles to be used 
or operated in such city, and hereinafter referred to as the renter or 
lessor. 
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b. Whenever used in this article, the term “operator” means any per- 
sor, ‘Oorporatton, firm, ageney, association or organizalior that “uses 
oe operates a vehicle ‘vith or without the pernussion ot the owner, and 
au owner Who operntes tis own vehicle, 


> Liahilitv. a. The operator of a vehicle shall be primarily liable 
tor the penalties inpe ed purstunt te this article. The owner ot the 
vehicle, even if not the operator thereot, sb< ll also be liable therefor, if 
sveh vehicle was used or operated with hie permission, express Or Hn- 
plied, but in sti ‘+h case, the owner may recover any penalties paid by 


him crom the operator, 

b. Notwithstanding any ticonsistent provisions of this article or ot 
any otter provision of law, any person, corporation, Lirm, agency, as- 
sociation or organization that is the renter or lessor of a vehicle shall 
not he lable tor penalties in excess Ol the schedule fines imposed pur- 
suant to this article if upon at appropriate fixing ol liability upon 
suid renter or lessor there be due and timely payment made ot ail sched- 
uled tines. 

e. A renter or lessor of a vehicle shall not be liable for penalties im- 
posed purstuant to this artiele if at the time the notice ot violation 
or a duplicate of such netice ts served. the registration plete number of 
the vehicle tor which said notice of violation or duplicate was served 
and the address ot the renter or lessor has been filed by the renter 
or lessor with the brrean and uotice ot the service of a notice of \ iolation 
or a duplicate of sucn aatiee sor a parking violation has not been given 
to the renter or lessor by the burean within ninety days atter such 
service. Such notice shall be given by ordinary mail to the address 
on file with the bureau. 

Added 1.1972, e. 715, 3 2. 

Effective Date. Section 3 of L. tion is effective on 60th day after 

1972, ¢«. 715, provided that this see- May 3vu, 1972. 


§ 240. Hearings, notice and conduct 

1. Notice of hearing. Whenever a person charged with a parking 
violation enters a plea ot not guilty, the bureau shall advise such person 
personally by suck form ol tirst class mail as the director may direct 
of the date on which he must appear to answer the charge at a hearing. 
The form and content of such notice of hearing shall be prescribed 
Ly the director, and shall contain a warning to advise the person so 
pleading that failure to appear on the date designated, or on any sub- 
sequent adjourned date, shall be deemed an admission of liability, and 
that a default judgment may be entered thereon. 

9 Conduct of hearings. a. Every hearing for the adjudication of 
a charge of parking violation shall be held before a hearing examiner 
in accordance with rules and regulations promulgated by the bureau. 

b. No charge may be established except upon proof by substantial 
evidence. 

ce. The hearing examiner shall sot be bound by the rules of evidence 
in the conduct of the hearing, except rules relating to privileged com- 
munications. 


ad. The hearing examiner shafl at the request of the person charged 
on a showing of good cause and need theretor, or in his own discretion, 
issue a suvpoena to compel the appearance at a hearing of the officer 
who served the notice ot violation or of other persons to give testimony, 
aad may issue a subpoena daces tecum to compel the production for 
examination or introduction iato evidence, of any book, paper or other 
thing relevant to the charges. 

e. In the case of a refusal to obey a subpoena, the bureau may make 
application to the Supreme Court pursuant to section twenty-three 
hundred eight of the civil prectice law and rules, for an order requiring 


such appearance, testimony or production of evidence. 
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f. The hearing examiner shall not examine the prior violation record 
of a person charged before making a determination. 

g. A record shall be made of a hearing on a plea of not guilty. Re- 
cording devices may be used tor the making of the record. 
Added L.1972, e. 715, § 2. 

Effective Date. Section 3 of L. tion is effective on 60th day after 
1972, c. 715, provided that this sec- May 30, 1972. 


§ 241. Final determinations, judgments 


1. The hearing exeminer shall make a determination on the charges, 
either sustaining or dismissing them. Where the hearing examiner 
determines that the charges have been sustained he may examine the 
prior parking violations record of the person charged prior to rendering 
a final determination. Final determirations sustaining or dismissing 
charges shall be entered on a final determination roll maintained by 
the bureau together with records showing payment and nonpayment 
of penalties. 

2. Where an operator or owner fails to enter a plea to a charge of a 
parking violation or fails to appear on a designated hearing date or 
subsequent adjourned date or fails after a hearing to comply with the 
determination of a hearing examiner, as prescribed by this article or 
by rule or regulation of the bureau, such failure to plead, appear or 
comply shall be deemed, for all purposes, an admission of liability and 
shall be grounds for rendering and entering a default judgment in an 
amount provided by the rules and regulations of the bureau. However, 
after the expiration of the original date prescribed for entering a 
plea and before a default judgment inay be rendered, in such case the 
bureau shall pursuxnt to the applicable provisions of law notify such 
operator or owner, by such forin of tirst class mail as the commission 
may direct; (1) of the violation charged, (2) of the impending default 
judgment, (3) that such judgment will be entered in the Civil Court 
of the city in which the bureau has been established, or other court 
of civil jurisdiction or any other place provided for the entry of eivil 
judgments within the state of New York, and (4) ihat a default may be 


~ 


avoided by entering a plea or making an appearence: within thirty days 
of the sending of such netiee. Pleas entered wiihin that period shall 


be in the mauner prescribed in the notice and subject to such additional 
penalty or fee as the bureau may by rule or regulation determine. Such 
notice of impending default judgment shall net be required prior te the 
rendering and eutry thereof in the case of operators or owners who are 
non-residents of the state of New York. [n no ease shall a default jadg- 
ment be rendered or, where required, a notice of impending default judg 
ment be sent, more than two yevrs after the expiration of the time pre- 
seribed for entering a plea. 
Added L.1972, e. 715, § 2. 

Effective Date. Section 3 of L. tion is effective on 60th day after 
1972, ¢. 715, provided that this sec- May 30, 1972. : 


§ 242. Administrative review 

1, There shall be an appeals board within the burean whieh shall 
Consist of three or more hearing examiners but in no event shall the 
Hearing examiner trom whose decision the appeal is taken be included 
in the panel determining said appeal. 

2. An appeal trom a determination of any hearing examiner after a 
hearing on a plea denying liability, or from a ceterminntion deay ing 
# motion to reopen any matter shall be submitted tu the appeals board, 
which shall have power to review the faets and the Jaw, ard shall have 
power (o reverse or modify any determination appealed from for error 
of fact or law. 


3. A party agyrieved by the tinal detertnination of a hearing ex- 


*miner may obtain a review thereo! by serving, either personally in 
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writing or by certified or registered mail, return receipt requested, upon 
the bureau, within thirty days of the entry of such final determination, 
a notice of appeal setting forth the reasons why the final determination 
should be reversed or modified. Upon receipt ot such notice of appeal, 
the bureau shall furnish to the appellant, at his request and at his own 
expense, a transcript of the original hearing. No appeal shall be con- 
ducted less than ten days atter the maifing of the transcript to the ap- 
pellant or his attorney. 

4. Appeals shall be conducted in the presence of the appellant or his 
attorney or both, if such right of appearance is expressly requested by 
the appellant in his notice of appeal and upon his complying with the 
regulations of the bureau. If the appellant elects to appear, the bureau 
within thirty days after the receipt of the notice of appeal shall advise 
the appellant, either personally or by ordinary first class mail of the 
date on which he shall appear. No appeal shall be conducted less than 
ten days after the mailing of such notification. The appellant shall be 
notified in writing of the decision of the appeals board. 

5. The service of a notice of appeal shall not stay the enforcement 
of a judgment upon the determination appealed from unless the appel- 
lant shall have posted a bond in the amount of such determination, at 
the time of, or before the service of such notice of appeal unless the 
enforcement of such judgment shall have been stayed by the appeals 
board. 

Added 1 1972, ec. 715, § 2. 

Effective Date. Section 3 of L,_ tion is effective on 60th day after 

1972, c. 715, provided that this sec- May 30, 1972. 


§ 243. Judicial review 


The order of the appeals board shall be the final determination of 
the bureau. Judicial review may be songat pursuant to article seventy- 
eight of the civil practice law and rules. 


Added L.1972, ¢. 715, § 2. 


Effective Date. Section 3 of I. tion is effective on 60th day after 
1972, c. 715, provided that this see- May 20, 1972. 


§ 244. Separability 

If any provision of this article or the application of such provision 
to any person or cireumstances sha!l be held unconstitutional or invalid, 
the constitutionality or validit. of the remainder ot this atticle and the 
applicability of such provision to other persons or circuuistances shall 
not be affected thereby. 
Added L.1972, ¢. 715, § 2. 

Effective Date. Section of L tion is effective on 60th day after 
1972, c. 715, provided that this see- May 30, 1972. 


ARTICLE 3—FVEMPTION OF NON- RFSIDENT 


6a 


8a 


| 


4 


. e- ; : ' q 
ven. er ME vee do) . 
at - - ‘ ‘ 
Ci play, Uy 7uulage v 
3,uc|qd @: CoNyc "50 Col 
ia oe : ae ieee 
‘ 
Hahn ax. Pete . cop7s-95 @ nese cr 6 
I J i i S i < 
re e cox ~ . 
® n ek n ( ‘ ‘ 
ra / y-4ar n- «¢ -- ¢ 
we, ; ‘ J 8 est « d 
r - - “4 ‘ —_ 
if . ‘ Gs . LO EC; n 
Serre 
ee ee ee mY oneal 
wes & ey ad 
r-e f - ' 
L 4 ~ ® ‘ 
. - ‘ 
“pew ‘ d i ‘ < 
t . , are v 
fc 
, ; eViLUlA Li iivvest ul 
t ae avg 
7 ue we Li. bird Ven 
b ‘ iv i t 
a ©TITL TO ¢ 
befor 4 ae & | TO SeLGunild ci 
t - c+, ir@ ™ ‘ 
WGCG0 AUC TI S {UOSISTOCUI OL f +4 
Syrnramtora * rrttt 
-T ITFOTA CU 4 
Frere ¢ VPA firma arrA- 
q I re d UO r 
Pane ‘ \ U l re ) 
rh Cs lags TA2AN Nr + . 
3S U T . 


« 
¢ - =n @- * ¢ 
. eon . ¥ be Ue Rice 
‘ *e 
. H d “ ‘ ( 
c d 
c : 
7 - 5 " 
< t t 
t : i A ‘ y 2a ¢ 
¢ tue t Y 2 - % i 
C { ¢ € ‘ 
= 
< re be je Cit 
fo - ~--+- anna ae ¥ : 
4 . . cit ‘ f 
é ‘ we Vgheyiee pinto veee bey 
‘ Nt oe tas 


Kee oe 


07 ITN IN! 


10a 


—— 
' —— 
’ . ve A + fa ¢ } 
i a Na AN [VANALS IW va be jO4, i 
( ( i ‘ j j { 
‘ 1 ' 
, { CTE ge "3 Cc} [Ll ] " " \ 
| aS t i ‘ OTE ( 1d 76 { 
( ' } Pe 
P 
} 
4 i 4 ‘ 
i | 
‘ ( } Woil t ‘ ' 
? i‘ t ® . i 
Ot] jill i } } “YpiAgon sfeLreGal GQ Ute TO} MUL oe. GG renit « ( i 
( ( Siete ‘ ¢ 
' L OZGT I 
j , “mp ‘om AvTY ‘CLOL “YU? “COG “IT AGI ary oy, - : 
y $7 1 ™ =< r* . 
i — <<. 
<. . 
| { 
M ‘ 1 1 
l 
£ ‘ 
| at | 
| < < : 
| | 
i i ‘ 
[ 
7 i : 
° Tb TTT t . 
Git : 
H - ‘ 
ot ‘ 
eqs ’ tus See 
ad - re ‘ ore eo 
° e + . ’.* 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 75-7226 
Plaintiff—Appellant, AFFIDAVIT OF SERVICE 
~against- 
ELBERT HINKSON, 
Defendants-—Appellees. 
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STATE OF LEW YORK ) 
3 SS..: 
COUNTY OF NEV YORK) 


CARL E. PERSON, being duly sworn, deposes and says: 


That on the 30th day of May, 1975, affiant served the annexed 
and foregoing BRIEF FOR PLAINTIFF-APPELLANT on W. Bernard Richland, Esq., 


Corporation Counsel for New York City and attorney for defendants, 


15th Floor, Municipal Building, New York, N.Y., by depositing 2ncopies thereof 


securely-wrapped envelope, addressed as set forth above, the last-known 
address of said attorney, with first-class (priority) special delivery 
postage pre-paid, in the mail box maintained by the United States Postal 


Service and located at the northwest corner of Vesey St. and Church Avenue, 


Otkbeg 


A Of Am E. Person 


New York, New York. 


Subscribed and sworn to before me 
this 2nd day of June, 1975. 


